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STATEMENT OF THF CASE 
Nature of the Case 
Jeremy Joseph Brown appeals from the district court's order denying his 
Rule 35 motion. 
Statement of Facts and Course of Proceedings 
Brown pleaded guiity to aggravated battery with a sentencing 
enhancement under LC.§ 19-2520, for use of a firearm. (R., Vol. 11, pp. 175-76.) 
The district court entered judgment against Brown, sentencing him to a term of 
30 years with 25 years fixed - 15 years fixed for aggravated battery, and 15 
years with 10 fixed for the sentencing enhancement (R., Vol. 11, pp. 175-78.) 
The district court reduced the fixed portion of the sentence to 20 fixed - 15 years 
fixed for aggravated battery and 15 years with five fixed attributable to the 
enhancement. (R., Vol. II, pp. 201-02.) 
Ten and a half years later - eleven years after judgment was entered -
Brown filed a Rule 35 motion, prose, "to correct an illegal sentence." (R., Vol. II, 
pp. 175, 223-40.) The district court denied the motion. (R., Vol. II, pp. 274-81.) 
Brown timely appealed. (R., Vol. II, pp. 283-86.) 
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ISSUES 
Brown states the issues on appeal as: 
1. The Appellant / Petitioner is making a challenge to the 
Court's Subject matter jurisdiction to have imposed a 
sentence that is in violation of the United States 
Constitution, as it prohibits a citizen to be punished twice for 
the same offense. 
2. The Petitioner / Defendant also claims that he has been 
subjected to double jeopardy on a complete different level, 
and that it is clear on the face of the record and needs to be 
corrected. 
3. In the case of State v. Peterson, 148 Idaho 610, 226 P.3d 
552 (2010), the Idaho State Supreme Court left open as to 
whether or not a claim of Ineffective Assistance of Counsel 
can be brought forward by way of a Motion under Criminal 
Court Rule 35. 
(Appellant's brief, pp. 2, 5, 11 (verbatim).) 
The state rephrases the issues as: 
1. Has Brown failed to show the district court erred in concluding his 
sentence did not violate the double jeopardy clause? 




Brown Has Failed To Show The District Court Erred In Concluding His Sentence 
Did Not Violate The Double Jeopardy Clause 
A. Introduction 
In his Rule 35 motion, Brown asserted that attributing part of his sentence 
to the aggravated battery and another part to the sentencing enhancement 
violated the double jeopardy clause. (R., Vol. ii, pp. 223-27.) Reiterating the 
same arguments from his motion below, Brown contends the district court erred 
in denying his motion. However, Brown's arguments rely on misstatements of 
the applicable law. Because the district court correctly applied the law in denying 
Brown's motion, this Court should affirm. 
B. Standard Of Review 
The appellate court "freely reviews a district court's ruling on an !.C.R. 35 
motion to correct an illegal sentence." State v. McKinney, 153 Idaho 837, 840, 
291 P.3d 1036, 1039 (2013) (citation omitted). 
C. The District Court Correctly Determined There Was No Double Jeopardy 
Clause Violation 
Idaho Criminal Rule 35 provides that "[t]he court may correct a sentence 
that is illegal from the face of the record at any time." !.C.R. 35(a). "[A] double 
jeopardy claim may properly be brought in a Rule 35 motion." McKinney, 153 
Idaho at 841, 291 P .3d at 1040 (whether defendant was sentenced for both a 
greater and lesser offense in violation of double jeopardy could be determined 
from the face of the record, and was thus properly challenged in a Rule 35 
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motion)1. In Brown's Rule 35 motion, he argued as he does on appeal that his 
sentence violates the double jeopardy clause. (R, Vol. II, pp. 224-32; 
brief, pp. 2-11 ) 
guarantee against jeopardy . . . 'protects against m 
punishment for the same offense. State v. Galaviz, 1 Idaho 328, 
P.2d 999, 1000 (Ct. App. 1983) (quoting North Carolina v. Pearce, 395 U.S. 711, 
717 (1969) (other citation omitted). However, "[wJith respect to cumulative 
sentences imposed in a single , the Double Jeopardy Clause does no more 
than the sentencing court from prescribing greater punishment 
legislature intended." Galaviz, 104 Idaho 328, 330-31, 658 P.2d 999, 1001-02 
(quoting Missouri v. Hunter, 459 U.S. 359, 366 (1983)). The Court in Galaviz 
determined, "The Idaho legislature clearly has intended to authorize the 
under I.C. § 19-2520, to impose additional punishment for [the underlying crime] 
where that crime is accomplished with use of a firearm." Galaviz, 104 Idaho at 
331, 658 P.2d at 1002. The Court thus held the sentence, which included an 
enhancement under I.C. § 19-2520, did not violate the double jeopardy clause. 
~; see also State v. Hernandez, 120 Idaho 653, 659, 818 P.2d 768, 774 (Ct. 
App. 1991 ). 
1 However, "Rule 35 is not a vehicle designed to reexamine the facts underlying 
the case to determine whether a sentence is illegal; rather, the rule only applies 
to a narrow category of cases in which the sentence imposes a penalty that is 
simply not authorized by law or where new evidence tends to show that the 
original sentence was excessive." State v. Clements, 148 Idaho 82, 86, 218 
P.3d 1143, 1147 (2009) (citation omitted). 
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Brown argues the district court violated the double jeopardy clause by 
sentencing him to two consecutive terms for one offense. (Appellant's brief, p. 
3.) In support, Brown asserts the Idaho Court of ,~lppeals said1 " ... any 
sentence imposed for the use of a weapon, and the underlying felony shall not 
be consecutive sentences," in State v. Monev, 109 Idaho 757, 710 P.2d 667 (Ct. 
App. 1985). (Appellant's brief, p. 3; R., Vol. II, p. 225.) As the district court 
correctly noted in its order denying Brown's motion, the Monev decision does not 
include that quotation. (R., Vol. II, p. 276.) In Money, the Court provided that an 
underlying sentence and the enhancement for use of a firearm "are to be viewed 
as one continuous sentence with two distinct segments .... The enhancement 
statute imposes an additional term instead of an additional sentence." Money, 
109 Idaho at 760, 710 P.2d at 670 (citing State v. Kaiser, 108 Idaho 17, 696 P.2d 
868 (1985)). Here, as in Money, Brown was not sentenced to two consecutive 
sentences, but to one continuous sentence with two segments, of which one was 
a firearm enhancement under I.C. § 19-2520. As the Court of Appeals 
determined in Galaviz, the term of enhancement does not violate the double 
jeopardy clause. Galaviz, 104 Idaho at 331, 658 P.2d at 1002. Brown's 
argument must therefore be rejected. 
11. 
Brown's Remaining Arguments Were Not Properly Raised Under Rule 35 
In Brown's Rule 35 motion, he claimed that the state violated the double 
jeopardy clause by charging him with both aggravated battery and a firearm 
enhancement, and that he received ineffective assistance of trial counsel. (R., 
Vol. II, pp. 227-38.) Brown reasserts the issues on appeal. (Appellant's brief, 
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pp. 5-16.) These claims do not request correction or reduction of an iilegal 
sentence, but challenge action by the state, and action or inaction by his tria! 
counsel. 
Noting that "[t]he purpose of the Rule 35 motion is either to correct or 
reduce the sentence as imposed," the Court of Appeals determined that claims 
of ineffective assistance of counsel and judicial bias were improperly raised in a 
Rule 35 motion in State v. Johnson, 117 Idaho 650, 652, 791 P.2d 31, 33 (Ct. 
App. 1990). The Court therefore declined to address the issues. hi Under 
Johnson, this Court should similariy decline to address Brown's arguments 
concerning action or inaction by the state and his trial counsel. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order denying Brown's Rule 35 motion. 
DATED this 2nd day of January, 2014. 
~ ~ DAPH~EJ.HUANG 
Deputy Attorney General 
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